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Subpart A—General Provisions

§2417.101 Scope and purpose.

(a) These regulations establish pol-
icy, assign responsibilities and pre-
scribe procedures with respect to:

(1) The production or disclosure of of-
ficial information or records by em-
ployees, members, advisors, and con-
sultants of the Federal Labor Relations
Authority, the General Counsel of the
Federal Labor Relations Authority or
the Federal Service Impasses Panel;
and

§2417.102

(2) The testimony of current and
former employees, members, advisors,
and consultants of the Authority, the
General Counsel or the Panel relating
to official information, official duties
or official records, in connection with
civil federal or state Ilitigation in
which the Authority, the General
Counsel or the Panel is not a party.

(b) The FLRA intends these provi-
sions to:

(1) Conserve the time of employees
for conducting official business;

(2) Minimize the involvement of em-
ployees in issues unrelated to the mis-
sion of the FLRA;

(3) Maintain the impartiality of em-
ployees in disputes between private
litigants; and

(4) Protect sensitive, confidential in-
formation and the deliberative proc-
esses of the FLRA.

(¢) In providing for these require-
ments, the FLRA does not waive the
sovereign immunity of the TUnited
States.

(d) This part provides guidance for
the internal operations of the FLRA. It
does not create any right or benefit,
substantive or procedural, that a party
may rely upon in any legal proceeding
against the United States.

§2417.102 Applicability.

This part applies to demands and re-
quests to current and former employ-
ees, members, advisors, and consult-
ants for factual or expert testimony re-
lating to official information or official
duties or for production of official
records or information, in civil legal
proceedings in which the Authority,
the General Counsel or the Panel is not
a named party. This part does not
apply to:

(a) Demands upon or requests for an
employee to testify as to facts or
events that are unrelated to his or her
official duties or that are unrelated to
the functions of the Authority, the
General Counsel or the Panel;

(b) Demands upon or requests for a
former employee to testify as to mat-
ters in which the former employee was
not directly or materially involved
while at the Authority, the General
Counsel or the Panel;

(c) Requests for the release of records
under the Freedom of Information Act,

397



§2417.103

5 U.S.C. 552, or the Privacy Act, 5
U.S.C. bb2a;

(d) Congressional demands and re-
quests for testimony, records or infor-
mation; or

(e) Demands or requests for testi-
mony, records or information by any
Federal, state, or local agency in fur-
therance of an ongoing investigation of
possible violations of criminal law.

§2417.103 Definitions.

The following definitions apply to
this part.

(a) Demand means an order, sub-
poena, or other command of a court or
other competent authority for the pro-
duction, disclosure, or release of
records or for the appearance and testi-
mony of an employee in a civil legal
proceeding.

(b) Legal proceeding means any mat-
ter before a court of law, administra-
tive board or tribunal, commission, ad-
ministrative law judge, hearing officer
or other body that conducts a civil
legal or administrative proceeding.
Legal proceeding includes all phases of
litigation.

(c) Employee means:

(i) Any current or former employee
or member of the Authority, the Gen-
eral Counsel or the Federal Service Im-
passes Panel;

(ii) Any other individual hired
through contractual agreement by or
on behalf of the Authority or who has
performed or is performing services
under such an agreement for the Au-
thority; and

(iii) Any individual who served or is
serving in any consulting or advisory
capacity to the Authority whether for-
mal or informal.

This definition does not include: Per-
sons who are no longer employed by
the Authority, the General Counsel or
the Panel and who agree to testify
about general matters, matters avail-
able to the public or matters with
which they had no specific involvement
or responsibility during their employ-
ment with the Authority, the General
Counsel or the Panel.

(d) Records or official records and infor-
mation means: All information in the
custody and control of the Authority,
the General Counsel or the Panel, re-
lating to information in the custody
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and control thereof, or acquired by an
employee while in the performance of
his or her official duties or because of
his or her official status, while the in-
dividual was employed by or on behalf
of the Authority, the General Counsel
or the Panel.

(e) Request means any informal re-
quest, by whatever method, for the pro-
duction of records and information or
for testimony which has not been or-
dered by a court or other competent
authority.

(f) Testimony means any written or
oral statements, including depositions,
answers to interrogatories, affidavits,
declarations, interviews, and state-
ments made by an individual in con-
nection with a legal proceeding.

Subpart B—Demands or Requests
for Testimony and Production
of Documents

§2417.201 General prohibition.

No employee of the Authority, the
General Counsel or the Panel may
produce official records and informa-
tion or provide any testimony relating
to official information in response to a
demand or request without the prior,
written approval of the Chairman of
the FLRA or the Chairman’s designee.

§2417.202 Factors the FLRA will con-
sider.

The Chairman or the Chairman’s des-
ignee, in his or her sole discretion, may
grant an employee permission to tes-
tify on matters relating to official in-
formation, or produce official records
and information, in response to a de-
mand or request. Among the relevant
factors that the Chairman may con-
sider in making this decision are
whether:

(a) The purposes of this part are met;

(b) Allowing such testimony or pro-
duction of records would be necessary
to prevent a miscarriage of justice;

(c) Allowing such testimony or pro-
duction of records would assist or
hinder the FLRA in performing its
statutory duties;

(d) Allowing such testimony or pro-
duction of records would be in the best
interest of the FLRA;

(e) The records or testimony can be
obtained from other sources;
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(f) The demand or request is unduly
burdensome or otherwise inappropriate
under the applicable rules of discovery
or the rules of procedure governing the
case or matter in which the demand or
request arose;

(g) Disclosure would violate a stat-
ute, Executive Order or regulation;

(h) Disclosure would reveal confiden-
tial, sensitive, or privileged informa-
tion, trade secrets or similar, confiden-
tial or financial information, otherwise
protected information, or information
which would otherwise be inappro-
priate for release;

(i) Disclosure would impede or inter-
fere with an ongoing law enforcement
investigation or proceeding, or com-
promise constitutional rights or na-
tional security interests;

(j) Disclosure would result in the
FLRA appearing to favor one litigant
over another;

(k) The request was served before the
demand;

(1) A substantial Government inter-
est is implicated;

(m) The demand or request is within
the authority of the party making it;

(n) The demand or request is suffi-
ciently specific to be answered; and

(0) Any other factor deemed relevant
under the circumstances of the par-
ticular request.

§2417.203 Filing requirements for liti-
gants seeking documents or testi-
mony.

A litigant must comply with the fol-
lowing requirements when filing a re-
quest for official records and informa-
tion or testimony under part 2417. A re-
quest should be filed before a demand.

(a) The request must be in writing
and must be submitted to the Office of
the Solicitor.

(b) The written request must contain
the following information:

(1) The caption of the legal pro-
ceeding, docket number, and name and
address of the court or other authority
involved;

(2) A copy of the complaint or equiva-
lent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance;

(3) A list of categories of records
sought, a detailed description of how

§2417.203

the information sought is relevant to
the issues in the legal proceeding, and
a specific description of the substance
of the testimony or records sought;

(4) A statement as to how the need
for the information outweighs any need
to maintain the confidentiality of the
information and outweighs the burden
on the FLRA to produce the records or
provide testimony;

(5) A statement indicating that the
information sought is not available
from another source, from other per-
sons or entities or from the testimony
of someone other than an employee,
such as a retained expert;

(6) If testimony is requested, the in-
tended use of the testimony, and a
showing that no document could be
provided and used in lieu of testimony;

(7) A description of all prior deci-
sions, orders or pending motions in the
case that bear upon the relevance of
the requested records or testimony;

(8) The name, address, and telephone
number of counsel to each party in the
case; and

(9) An estimate of the amount of
time that the requester and other par-
ties will require for each employee for
time spent by the employee to prepare
for testimony, in travel, and for at-
tendance in the legal proceeding.

(c) The Office of the Solicitor re-
serves the right to require additional
information to complete the request
where appropriate.

(d) The request should be submitted
at least 30 days before the date that
records or testimony is required. Re-
quests submitted in less than 30 days
before records or testimony is required
must be accompanied by a written ex-
planation stating the reasons for the
late request and the reasons for expe-
dited processing.

(e) Failure to cooperate in good faith
to enable the FLRA to make an in-
formed decision may serve as the basis
for a determination not to comply with
the request.

(f) The request should state that the
requester will provide a copy of the
employee’s statement free of charge
and that the requester will permit the
FLRA to have a representative present
during the employee’s testimony.
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§2417.204

§2417.204 Where to submit a request.

(a) Requests or demands for official
records or information or testimony
under this part must be served on the
Office of the Solicitor at the following
address: Office of the Solicitor, Federal
Labor Relations Authority, 1400 K
Street, NW., Suite 201, Washington, DC
20424-0001; telephone: (202) 218-7999; fax:
(202) 343-1007. The request must be sent
by mail, fax, or e-mail and clearly
marked ‘“Part 2417 Request for Testi-
mony or Official Records in Legal Pro-
ceedings.”

(b) A person requesting public FLRA
information and non-public FLRA in-
formation under this part may submit
a combined request for both to the Of-
fice of the Solicitor. If a requester de-
cides to submit a combined request
under this section, the FLRA will proc-
ess the combined request under this
part and not under part 2411 (FOIA).

§2417.205 Consideration of requests or
demands.

(a) After receiving service of a re-
quest or demand for testimony, the
FLRA will review the request and, in
accordance with the provisions of this
part, determine whether, or under what
conditions, to authorize the employee
to testify on matters relating to offi-
cial information and/or produce official
records and information.

(b) Absent exigent circumstances, the
FLRA will issue a determination with-
in 30 days from the date the request is
received.

(c) The FLRA may grant a waiver of
any procedure described by this part
where a waiver is considered necessary
to promote a significant interest of the
FLRA or the United States or for other
good cause.

(d) Certification (authentication) of
copies of records. The FLRA may certify
that records are true copies in order to
facilitate their use as evidence. If a re-
quester seeks certification, the re-
quester must request certified copies
from the Solicitor at least 30 days be-
fore the date they will be needed.

§2417.206 Final determination.

The Chairman of the FLRA, or the
Chairman’s designee, makes the final
determination on demands or requests
to employees thereof for production of
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official records and information or tes-
timony in litigation in which the
FLRA is not a party. All final deter-
minations are within the sole discre-
tion of the Chairman or the Chairman’s
designee. The Chairman or designee
will notify the requester and, when ap-
propriate, the court or other com-
petent authority of the final deter-
mination, the reasons for the grant or
denial of the request, and any condi-
tions that may be imposed on the re-
lease of records or information, or on
the testimony of an employee. This
final determination exhausts adminis-
trative remedies for discovery of the
information.

§2417.207 Restrictions that apply to
testimony.

(a) Conditions or restrictions may be
imposed on the testimony of employees
including, for example:

(1) Limiting the areas of testimony;

(2) Requiring the requester and other
parties to the legal proceeding to agree
that the transcript of the testimony
will be kept under seal;

(3) Requiring that the transcript will
be used or made available only in the
particular legal proceeding for which
testimony was requested. The re-
quester may also be required to provide
a copy of the transcript of testimony
at the requester’s expense.

(b) The employee’s written declara-
tion may be provided in lieu of testi-
mony.

(c) If authorized to testify pursuant
to this part, an employee may testify
as to facts within his or her personal
knowledge, but, unless specifically au-
thorized to do so by the Chairman or
the Chairman’s designee, the employee
shall not:

(1) Disclose confidential or privileged
information; or

(2) For a current employee, testify as
an expert or opinion witness with re-
gard to any matter arising out of the
employee’s official duties or the func-
tions of the FLRA unless testimony is
being given on behalf of the United
States (see also 5 CFR 2635.805).

(d) The scheduling of an employee’s
testimony, including the amount of
time that the employee will be made
available for testimony, will be subject
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to the approval of the Chairman or the
Chairman’s designee.

§2417.208 Restrictions that apply to
released records.

(a) The Chairman or the Chairman’s
designee may impose conditions or re-
strictions on the release of official
records and information, including the
requirement that parties to the pro-
ceeding obtain a protective order or
execute a confidentiality agreement to
limit access and any further disclosure.
The terms of the protective order or of
a confidentiality agreement must be
acceptable to the Chairman or the
Chairman’s designee. In cases where
protective orders or confidentiality
agreements have already been exe-
cuted, the Chairman or the Chairman’s
designee may condition the release of
official records and information on an
amendment to the existing protective
order or confidentiality agreement.

(b) If the Chairman or the Chair-
man’s designee so determines, original
records may be presented for examina-
tion in response to a request, but they
may not be presented as evidence or
otherwise used in a manner by which
they could lose their identity as offi-
cial records, nor may they be marked
or altered. In lieu of the original
records, certified copies may be pre-
sented for evidentiary purposes.

§2417.209 Procedure when a decision
is not made prior to the time a re-
sponse is required.

If a response to a demand or request
is required before the Chairman or the
Chairman’s designee can make the de-
termination referred to in §2417.206, the
Chairman or the Chairman’s designee,
when necessary, will provide the court
or other competent authority with a
copy of this part, inform the court or
other competent authority that the re-
quest is being reviewed, provide an es-
timate as to when a decision will be
made, and seek a stay of the demand or
request pending a final determination.

§2417.210 Procedure in the event of an
adverse ruling.

If the court or other competent au-
thority fails to stay a demand or re-
quest, the employee upon whom the de-
mand or request is made, unless other-

§2417.301

wise advised by the Chairman or the
Chairman’s designee, will appear, if
necessary, at the stated time and
place, produce a copy of this part, state
that the employee has been advised by
counsel not to provide the requested
testimony or produce documents, and
respectfully decline to comply with the
demand or request, citing United States
er rel. Touhy v. Ragen, 340 U.S. 462
(1951).

Subpart C—Schedule of Fees

§2417.301 Fees.

(a) Generally. The Chairman or the
Chairman’s designee may condition the
production of records or appearance for
testimony upon advance payment of a
reasonable estimate of the costs there-
to.

(b) Fees for records. Fees for producing
records will include fees for searching,
reviewing, and duplicating records,
costs of employee time spent in review-
ing the request, and expenses generated
by materials and equipment used to
search for, produce, and copy the re-
sponsive information. These fees and
costs will be calculated and charged as
are like fees and costs arising from re-
quests made pursuant to the Freedom
of Information Act regulations in Part
2411.

(c) Witness fees. Fees for attendance
by a witness will include fees, expenses,
and allowances prescribed by the
court’s rules. If no such fees are pre-
scribed, witness fees will be determined
based upon the rule of the Federal dis-
trict court closest to the location
where the witness will appear and on 28
U.S.C. 1821, as applicable. Such fees
will include cost of time spent by the
witness to prepare for testimony, in
travel and for attendance in the legal
proceeding, plus travel costs.

(d) Payment of fees. A requester must
pay witness fees for current employees
and any record certification fees by
submitting to the Office of the Solic-
itor a check or money order for the ap-
propriate amount made payable to the
Treasury of the United States. In the
case of testimony of former employees,
the requester must pay applicable fees
directly to the former employee in ac-
cordance with 28 U.S.C. 1821 or other
applicable statutes.
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(e) Waiver or reduction of fees. The
Chairman or the Chairman’s designee,
in his or her sole discretion, may, upon
a showing of reasonable cause, waive or
reduce any fees in connection with the
testimony, production, or certification
of records.

(f) De minimis fees. Fees will not be
assessed if the total charge would be
$10.00 or less.

Subpart D—Penalties

§2417.401 Penalties.

(a) An employee who discloses offi-
cial records or information or gives
testimony relating to official informa-
tion, except as expressly authorized by
the Chairman or the Chairman’s des-
ignee, or as ordered by a Federal court
after the FLRA has had the oppor-
tunity to be heard, may face the pen-
alties provided in 18 U.S.C. 641 and
other applicable laws. Additionally,
former employees are subject to the re-
strictions and penalties of 18 U.S.C. 207
and 216.

(b) A current employee who testifies
or produces official records and infor-
mation in violation of this part may be
subject to disciplinary action.

PART 2418—FLRA DEBT
COLLECTION

Subpart A—General Provisions

Sec.

2418.1 What definitions apply to the regula-
tions in this part?

2418.2 Why is the FLRA issuing these regu-
lations, and what do they cover?

2418.3 Do these regulations adopt the Fed-

eral Claims Collection Standards
(FCC8)?
Subpart B—Procedures to Collect FLRA
Debts

2418.4 What notice will the FLRA send to a
debtor when collecting an FLRA debt?
2418.5 How will the FLRA add interest, pen-
alty charges, and administrative costs to

an FLRA debt?

2418.6 When will the FLRA allow a debtor to
pay an FLRA debt in installments in-
stead of one lump sum?

2418.7 When will the FLRA compromise an
FLRA debt?

2418.8 When will the FLRA suspend or ter-
minate debt collection on an FLRA debt?
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2418.9 When will the FLRA transfer an
FLRA debt to the Treasury Department’s
Financial Management Service for col-
lection?

2418.10 How will the FLRA use administra-
tive offset (offset of non-tax Federal pay-
ments) to collect an FLRA debt?

2418.11 How will the FLRA use tax refund
offset to collect an FLRA debt?

2418.12 How will the FLRA offset a Federal
employee’s salary to collect an FLRA
debt?

2418.13 How will the FLRA use administra-
tive wage garnishment to collect an
FLRA debt from a debtor’s wages?

2418.14 How will the FLRA report FLRA
debts to credit bureaus?

2418.15 How will the FLRA refer FLRA
debts to private collection agencies?

2418.16 When will the FLRA refer FLRA
debts to the Department of Justice?

2418.17 How does a debtor request a special
review based on a change in cir-
cumstances such as catastrophic illness,
divorce, death, or disability?

2418.18 Will the FLRA issue a refund if
money is erroneously collected on a
debt?

Subpart C—Procedures for Offset of FLRA
Payments to Collect Debts Owed to
Other Federal Agencies

2418.19 How do other Federal agencies use
the offset process to collect debts from
payments issued by the FLRA?

2418.20 What does the FLRA do upon receipt
of a request to offset the salary of an
FLRA employee to collect a debt owed
by the employee to another Federal
agency?

APPENDIX A TO PART 2418—WAIVING CLAIMS
AGAINST FLRA EMPLOYEES FOR ERRO-
NEOUS PAYMENTS

AUTHORITY: 5 U.S.C. 5514; 5 U.S.C. 5584; 5
U.S.C. 6402; 31 U.S.C. 3701, 3711; 3716, 3717,
3718, 3720A, 3720D.

SOURCE: 80 FR 24780, May 1, 2015, unless
otherwise noted.

Subpart A—General Provisions

§2418.1 What definitions apply to the
regulations in this part?

As used in this part:

Administrative offset or offset means
withholding funds payable by the
United States (including funds payable
by the United States on behalf of a
State Government) to, or held by the
United States for, a person to satisfy a
debt owed by the person. The term
“administrative offset’ includes, but is
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